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that the inclusion in the treaty of a clause submitting 
to the decision of the Joint High Commission the ques- 
tion as to whether or not a controversy is justiciable 
would be an illegal surrender of the constitutional pow- 
ers of the Senate. 

This objection does not appear to be well founded. 
It is not doubted that the Senate has power to bind 
itself to submit a particular controversy to arbitration 
or to submit generally all questions of dispute arising 
with another nation to such decision. But if it has the 
power to submit to a tribunal all matters of controversy, 
certainly it has the power to submit such as a commis- 
sion may decide to be justiciable. Questions have been 
submitted to arbitration many times by the United 
States, through the action of the President and Senate, 
and frequently among the points decided by the tribunal 
is the scope of its own jurisdiction, based upon interpre- 
tation of the treaty submitting the controversy to it for 
decision. This is the same character of question now 
proposed to be decided by the Joint High Commission. 
The power to make treaties is granted in the broadest 
terms and without limitation to the President, by and 
with the advice and consent of the Senate. The de- 
cisions of the courts and the practice of the Government 
from the beginning show beyond question that the 
treaty-making power includes the power to provide for 
the judicial determination of any question likely to in- 
volve us in international difficulties. This would cer- 
tainly include the power to provide by treaty for the 
judicial determination by the Joint High Commission, 
whether a controversy was justiciable or otherwise. 

The United States now has another opportunity to 
signalize its devotion to the cause of peace between the 
nations; it would be humiliating if the opportunity 
should be lost through a mistaken idea as to the pre- 
rogatives of the Senate. 

Philadelphia, Pa. 



The Arbitration Treaties Not Unconsti= 
tutional. 

By Professor James P. Hall, Dean of the University of 
Chicago Law School. 

The following letter from Professor Hall, dated No- 
vember 17, was received by Dr. James L. Try on, New 
England representative of the American Peace Society, 
in answer to a request for an opinion on the constitu- 
tional objections raised by the majority of the Senate 
against the arbitration treaties with Great Britain and 
Prance : 

"In answer to your inquiry of November 8, I would 
say that in my opinion there is no unconstitutional dele- 
gation of the Senate's treaty-making power by Article 
III of the proposed arbitration treaties with England 
and Prance, submitting to a Joint High Commission 
of the contracting parties the decision of what questions 
are within the treaty's scope. 

"Any governmental act of a legislative character, 
whether it take the form of a treaty or of an act of Con- 
gress, must be interpreted before it can be applied, and 
it cannot be an unconstitutional delegation of power to 
confide to a tribunal of a judicial character the duty of 
interpreting as well as of applying rules made by other 
departments of government. If interpreting statutes 



were legislation, in the constitutional sense, Congress 
could not permit the Federal courts to interpret its 
laws, for Congress can no more delegate substantial 
powers of legislation to the courts than the Senate can 
delegate its treaty-making powers to an arbitral tri- 
bunal. Treaties, as well as acts of Congress, are by the 
Constitution made a part of the law of the land, and as 
such they frequently come before our courts for con- 
struction, not only as to their meaning in subordinate 
details, but as regards their application to any subject- 
matter in question. If, for instance, the right of Japa- 
nese to attend the public schools of California had be- 
come the subject of litigation, the courts must have in- 
terpreted our treaties with Japan and have decided 
either that the treaties gave such a right or that they 
did not. Whatever the decision, surely no one could 
have seriously claimed that the courts were thereby 
usurping the treaty-making power. 

"Now, just as Congress may pass laws and confer upon 
certain tribunals, whether courts or commissions, power 
to interpret and apply them, so also our treaty-making 
power may make treaties and confer upon appropriate 
tribunals power to interpret and apply them. Indeed, 
how otherwise could they be administered? And so an 
arbitration commission may be empowered to pass upon 
the meaning of the treaty under which it acts, as well 
as to apply that meaning to the case before it, whether 
the disputed clauses affect its jurisdiction or the merits 
of the case. Every tribunal necessarily decides that it 
has jurisdiction before it proceeds to a further hearing 
of any controversy brought before it, and the circum- 
stances that the terms in which jurisdiction is conferred 
may be more difficult to interpret in one case than in 
another does not change the inherent character of such 
decisions, nor make them an exercise of legislative or 
treaty-making power in the one case, if they would not 
be in the other. 

"Not only do I see nothing unconstitutional in the 
proposed clause, but I may also add that such a plan 
seems to me highly satisfactory and desirable, whether 
from the standpoint of politics or of good morals. The 
provisions for the constitution of the commission seem 
to safeguard all vital national interests beyond possibil- 
ity of either betrayal or serious error." 



A Reply to the Army and Navy Journal. 

By Bradley Oilman. 

In its issue of October 7, 1911, the Army and Navy 
Journal honored me by devoting its leading editorial 
to my article in the September Advocate of Peace on 
"Demos and a World Tribunal." 

In this editorial the Journal urged two points. The 
first point may be given in the Journal's own words, 
as follows: 

"In expressing his views as to the best way to edu- 
cate the masses against war, Bradley Gilman, writing 
in the Advocate of Peace, is, in the most important 
part, of his argument, entirely in agreement with the 
Army and Navy Journal. To show the necessity of 
creating a public opinion that will make arbitration 
treaties effective, and that will prevent them from being 
overridden by bursts of popular anger, Mr. Gilman 
says: 'A treaty or an understanding between Washing- 



